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REPUBLIC OF BULGARIA

THE COMMISSION FOR PROTECTION OF COMPETITION 

DECISION
No 112

Sofia, 10.02.2009
The Board of

the Commission on Protection of Competition:

Chairman:

Petko Nikolov
Deputy Chairman:

Redgeb Mustafa

and
Members:

Vessela Antonova

Elena Stoimenova

Maria Popova

Roumiana Karlova

minute- taking secretary Yordanka Uzunova,
has discussed on 10.02.2009 at a closed-doors meeting report No DZP-87/ 09.02.2009 presented by Velichka Marinova, Director of Prohibited Agreements Directorate .
In line with art. 101, paragraph 5 and in relation to art. 8, item 14 of the Law on Protection of Competition, the Commission 
HAS ADOPTED THE FOLLOWING DECISION:

1. Adopts “Programme on Immunity from Fines or Reduction of Fines in case of participation of an undertaking in a secret cartel (Leniency programme)”, with the following text:

PROGRAMME ON IMMUNITY FROM FINES OR REDUCTION OF FINES IN CASE OF PARTICIPATION OF AN UNDERTAKING IN A SECRET CARTEL

(LENIENCY PROGRAMME)
І. LEGAL BASIS

1. This Programme has been adopted by Decision No 112/10.02.2009 of the Commission on Protection of Competition (CPC) pursuant to Article 101 (5) of LPC.

2. The application of this Programme is regulated by Rules adopted by Decision No.112/10.02.2009 of CPC. 

ІІ. PURPOSE AND SCOPE OF THE PROGRAMME 

3. The purpose of this Programme is to create conditions and to encourage all undertakings participating in secret cartels to reveal to CPC their cartel activity, in order to be granted immunity from fines, which would otherwise have been imposed, or to benefit from significant reduction of the fines to be imposed for infringements committed by them. 

4. The immunity from fines or the reduction of fines shall be applied by CPC in cases of secret cartels between undertakings only.

5. The Programme shall be applied in the the proceedings before CPC, related to the  establishment of  infringements of Article 15 (1) of LPC , infringements of Article 15 (1) of LPC and Article 81 (1) of the Treaty establishing the European Community (TEC) or infringements of Article 81 (1) TEC. 

6. The final immunity from fines or reduction of fines imposed on undertakings pursuant to Article 101 LPC shall be enacted by the Decision of CPC in the respective proceedings. 

7. The non-fulfilment of any of the conditions defined in Article 101of LPC and points 8, 9, 11, 13, 14 and 20 of this Programme would result in depriving the undertaking of the opportunity to be granted immunity from fines or reduction of the fines pursuant to Article 101 of LPC in the respective proceedings. 

ІІІ. IMMUNITY FROM FINES

8. In accordance with Article 101 (1), point 1 of LPC, the Commission may grant immunity from any fine to undertaking participating in a secret cartel activity in violation of Article 15 of LPC and/or of Article 81 of TEC provided that:

8.1. prior to other cartel members the undertaking submits evidence, on the basis of which CPC may carry out inspection in connection with the alleged cartel, and

8.2. at the time of the submission of such evidence CPC did not have sufficient information and evidence, in order to request a court authorization to carry out inspection, and 

8.3. at the time of submission of the application the undertaking has ended its involvment in the secret cartel, unless the CPC estimates that the continuation of its involvment will be necessary for the investigation, and

8.4. the undertaking fulfils, throughout the proceedings, all other conditions required for granting immunity from fines as specified in section V of this Programme.

9. With a view to enable the Commission to carry out inspection, the undertaking must provide the Commission at least with the following information, supported by evidence:

9.1. Confession of involvement in the alleged cartel;

9.2. The name, address and data on the registration of the undertaking participating in the allegd cartel and submitting the leniency application;

9.3 The names and the position they are holding or have held, or the capacity in which the natural persons who has been involved in the cartel’s activity on behalf of the undertaking;

9.4. The name, address and data on the registration, if known, of the other undertakings involved in the alleged cartel;

9.5. The names and the positions they are holding or have held, or the capacity, in which the natural persons who has been involved in the cartel’s activity on behalf of other participants; 

9.6. Detailed description of the alleged cartel, including:

а) its aims, activities, functioning and participants;

b) the nature of the alleged cartel conduct

c) the affected products and/or services;

d) the affected territory (-ies);

e) an assessment of the market volumes affected by the alleged cartel;

f) the cartel duration;

g) the dates, locations,  nature of the cartel contact, content of the cartel contacts, persons participating in contacts between members of the alleged cartel; 

h) a detailed explanations on the evidence submitted in support of the application.

9.7. Evidence of the organisation and activity of the alleged cartel in its possession or under its control (and in particular any evidence contemporenous to the period of the infringement);

9.8. Information on all other past or possible future applications submitted to any other Competition Authority (within or outside the EU) in relation to the alleged cartel.

10. If CPC has already carried out an inspection or already has sufficient evidence  to request a court authorization to carry out an inspection, immunity from fines pursuant to Article 101 paragraph (1), point 1 of LPC shall not be applicable. 

11. In accordance with Article 101 (1), point 2 of LPC, CPC may also grant immunity from fines to an undertaking involved in secret cartel in violation of Article 15 LPC and/or of Article 81 TEC provided that:

11.1. prior to other cartel members the undertaking submits evidence that will enable CPC to prove the alleged infringement; and 

11.2. at the time of the submission of the evidence CPC has not granted to another undertaking conditional immunity from fines in connection with the alleged infringement prior to carrying out an inspection or prior to be in possession of sufficient evidence to seek a court authorization to carry out an inspection; and 

11.3. at the time of the submission of the evidence CPC did not have sufficient evidence, in order to prove the infringement; and

11.4. the undertaking ends its involvement in the secret cartel at the time of its application, unless the CPC estimates that the continuation of its involvment will be necessary for the investigation; and

11.5. the undertaking fulfils, throughout the procedure, all other conditions required for granting immunity from fines as specified in section V of this Programme.

12. Immunity from fines pursuant to Article 101 (1), point 2 of LPC shall not be applicable, if immunity from fines pursuant to Article 101 (1), point 1 of LPC has already been granted.

13. An undertaking which took steps to coerce other undertakings to join the cartel or remain in it should not be granted immunity from fines under point 9 or under point 11 of this Programme.

ІV. REDUCTION OF FINES 

14. In accordance with Article 101 (3) of LPC, CPC may reduce the fines of an undertaking participating in secret cartel in violation of Article 15 of LPC and/or of Article 81 of TEC provided that:

14.1. the undertaking voluntarily, prior to the termination of the proceedings before CPC submits evidence, which is of significant importance to prove the infringement; and

14.2. the undertaking ends its involvement in the secret cartel at the time of its application, unless the CPC estimates that the continuation of its involvment will be necessary for the investigation; and 

14.3.. the undertaking fulfils, throughout the procedure, all other conditions required for granting immunity from fines as specified in section V of this Programme.

15. The undertakings that do not qualify for immunity from fines (for instance: due to the fact that they were not able to provide the required evidence, because of the activity they had in the cartel, or due to the fact that conditional immunity from fines has already been granted to another undertaking, or due to something else) may also submit an application for reduction of fines and enclose the required evidence to it.

16. The assessment whether a specific evidence is “of significant importance to prove the infringement” shall be made by CPC relative to the evidence already collected in the procedure at the time of submission of the evidence; it concerns the extent to which the evidence provided strenghtens by its type, nature, quality, level of detail and time of submission the Commission’s ability to prove the alleged infringement.

17. Some of the principles which shall guide the Commission in its assessment under point 16 are:

17.1. The Commission shall accept that written evidence, originating from the period to which the facts pertain have a greater value than evidence subsequently created;

17.2. The incriminating evidence directly relevant to the facts in question will generally be considered to have a greater value than that with only indirect relevance;

17.3. The degree of corroboration from other sources, required to rely on the evidence submitted, will have an impact on the value of that evidence;

17.4. The degree of facts detailization ensured by the evidence, or the extent of its contribution to confirming facts established by other collected evidence requiring such confirmation, will be taken into consideration;

17.5. The application of other principles is possible as well, depending on the specific case.

18. The reduction of the fines may be of maximum up to 50 % of the fines, which would have been imposed to the undertaking for the infringement committed, calculated under the Methodology for setting fines under the Law on Protection of Competition, and shall be determined by CPC on the case-by-case basis, taking into consideration:

18.1. the significance of the evidence provided by the undertaking to prove the infringement; and

18.2. the time of providing CPC with such evidence, in view to determine the sequence of that undertaking against the other participants in the secret cartel, applying for reduction of the fines, where:

а) for the first undertaking the reduction shall be of 30 % to 50 %;

b) for the second undertaking the reduction shall be of 20 % to 30 %;

c) for any subsequent undertaking the reduction shall be of 10 % to 20 %. 

19. In case an undertaking, together with its application for reduction of fines, submits compelling evidence which is directly related to the establishment of additional facts relevant for the determination of the amount of the fines (for instance: in relation to the determination of the duration of the infringement or other similar reasons), such facts shall not be taken into consideration in setting the fines to be imposed to that undertaking.

V. CONDITIONS FOR GRANTING IMMUNITY FROM FINES OR REDUCTION OF FINES

20. In order the immunity from fines or the reduction of the fines to be applicable the undertaking must fulfill the following cumulative conditions until the end of the proceedings:

20.1. the undertaking cooperates with CPC on a continuous basis throughout the entire procedure; and

20.2. prior to submitting its application the undertaking must not have destroyed or falsified any evidence related to the implementation of this Programme; and

20.3. prior to submitting its application the undertaking must not have disclosed in any way either the fact that it contemplates and prepares its participation in this Programme, or any of the content of the application submitted to the Commission in relation to its participation in the Programme, except to other competition authorities within the European Competition Network or outside it. 

21. The fulfilment of the undertaking’s obligation to cooperate fully, genuinely and volontarily with the CPC throughout the entire procedure pursuant to point 20.1. has the following characteristics:

21.1. The obligation starts from the submission of the application;

21.2. In order to fulfil its obligation for cooperation, the undertaking must:

а) provide the Commission promptly with all relevant information and evidence in relation to the alleged cartel, that comes into the undertaking’s possession or under its control;

b) remain at the disposal of the Commission to reply promptly to any requests for information with a view to the establishment of relevant facts;

c) enable the Commission to take oral statements from all current and former staff memebers of the relevant undertaking, as well as from current and former managers or members of its Management or Supervisory bodies;

d) not destroy, conceal or falsify any information or evidence relevant to the case;

e) not disclose in any way either the fact of its participation in the Programme, or any of the content of the application submitted to the Commission in relation to its participation in the Programme, except to other competition authorities within the European Competition Network or outside it. 

22. In case, an assessment is made that the continuation of the undertaking`s  involvment in the cartel activity after having submitted its application shall be necessary for  the investigation, the duration and scope of such involvement shall be determined in a written order issued by the Chairperson of the CPC.

23. During the continuation of its involvement in cartel activity pursuant to point 22 the undertaking has the obligation under point 21 (e) of the Programme not to disclose to other cartel members the fact of submission and the contents of its application to the CPC pursuant to Article 101 of LPC.

VІ. SPECIFICITIES OF THE APPLICATION OF THE PROGRAMME IN CASES OF INFRINGEMENT OF ARTICLE 81 OF TEC. 

24. In cases of involvement in secret cartel affecting the trade between the EU Member States, which constitutes an infringment under Article 81 of TEC, in the system of parallel competences between the European Commission and the National Competition Authorities for the application of Article 81 TEC, the applications for immunity from fines or for reduction of fines, submitted to other Competition Authorities (European Commission or National Competition Authorities of EU Member States, forming together the European Competition Network) shall not be considered applications submitted to the Commission. It is for to the underatkings to asses to which Competition Authority to submit their application for immunity from fines.

25. Where the European Commission is particularly well placed to investigate the specific case, to which Article 81 of TEC is applicable, pursuant to § 14 of the Commission Notice on cooperation within the Network of Competition Authorities
 the undertakings which have submitted or are submitting an application to the European Commission, may submit also to CPC a summary application for immunity from fines.

26. The information and evidences provided to the CPC by undertakings which have submitted an application, or a summary applications for immunity from fines, may be exchanged within the European Competition Network by observing the terms and conditions to ensure the interests of the affected persons specified in § 40 and § 41 of the Commission Notice on cooperation within the Network of Competition Authorities are guaranteed.

VІІ. SUPPLEMENTARY PROVISIONS

27. This Programme shall be duly amended and supplemented with provisions reflecting the most recent developments of anticartel law enforcement aiming at strenghtening the Programme effectiveness for the achievement of its goals.

VІIІ. DEFINITIONS 

28. “Cartel” is an agreement and/or concerted practice between two or more undertakings, which are competitors on the relevant market aimed at restricting the competition through the fixing of purchase or selling prices or price conditions, the allocation of production or sales quotas or the sharing of markets including bid-rigging of public tenders or competitions, or public procurement procedures.

2. Adopts “Rules on the application of the Programme on Immunity from Fines or Reduction of Fines in case of participation of an undertaking in a secret cartel”, with the following text:

RULES

ON 

THE APPLICATION OF THE PROGRAMME ON IMMUNITY FROM FINES OR REDUCTION OF FINES IN CASE OF PARTICIPATION OF AN UNDERTAKING IN A SECRET CARTEL 

І. LEGAL BASIS

1. These Rules have been adopted by Decision No 112/10.02.2009 of the Commission on Protection of Competition (CPC) on the basis of Article 101, (5) of LPC and shall regulate the implementation of the Programme on Immunity from Fines or Reduction of Fines in case of participation of an undertaking in a secret cartel adoped by Decision No 112/10.02.2009 of CPC (hereinafter referred to as “The Programme”).

ІІ. GENERAL MATTERS

Contact persons of CPC

2. All contacts between the undertakings or their representatives and the CPC regarding the application of Article 101 of LPC, the Programme and the Rules on its application shall be realised via the contact persons announced on the Commission’s website.

2.1. Subject to the CPC discretionary assessment, made on a case-by-case basis, other explicitly appointed CPC officials may attend all contacts with the undertakings in relation to the application of Article 101 of LPC.  

2.2. All information and evidence related to the application of Article 101 of LPC, as well as the contents of the interviews held in this regard with the undertakings, fall within the range of the CPC officials’ duties of professional secret pursuant to Article 11 of LPC.

Informal guidance

3. The undertakings may establish initial anonymous contact with the CPC, in order to obtain informal guidance on the principles of application and the contents of the CPC Programme on immunity from Fines or reduction of Fines and the Rules on its application.

Submission and assessment of the applications

4. In order to be granted an immunity from fines or a reduction of fines, the undertaking shall submit an application to the Commission. 

4.1. The application may be submitted personally or by fax and shall be submitted via the contact persons announced on the Commission’s website. 

4.2. The date and time of receipt of the application by the contact persons shall determine its place in the order of the submissions to the Commission for the respective case. The application shall be registered under its order of submission by the contact persons in a special register. 

4.3. The application shall be submitted on behalf of the undertaking and shall be signed either by the undertaking` s representative, or any person explicitly authorised by the latter. The power of attorney shall be enclosed to the application.

4.4. As a minimum, the application shall comprise the following information, supported by evidence:

а) Confession of involvement in the alleged cartel;

b) The name, address and data on the registration of the undertaking submitting an application for immunity from fines, which is involved in the alleged cartel;

c) The names and the position they are holding or have held, or the capacity in which the natural persons who has been involved in the cartel’s activity on behalf of the undertaking;
d) The name, address and data on the registration, if known, of the other undertakings involved in the alleged cartel;

e) The names and the positions they are holding or have held, or the capacity, in which the natural persons who has been involved in the cartel’s activity on behalf of other participants;

f) Detailed description of the alleged cartel, including:

· its aims, activities, functioning and participants;

· the nature of the alleged cartel conduct

· the affected products and/or services;

· the affected territory (-ies);

· an assessment of the market volumes affected by the alleged cartel;

· the cartel duration;

· the dates, locations,  nature of the cartel contact, content of the cartel contacts, persons participating in contacts between members of the alleged cartel ; 

· a detailed explanations on the evidence submitted in support of the application.

g) Evidence of the organisation and activity of the alleged cartel in the possession of the undertaking or under its control (and in particular any evidence contemporaneous to the period of the infringement committed);

h) Information on all other past or possible future applications submitted to any other Competition Authority (within or outside the EU) in relation to the alleged cartel.

i) Declarations to certify that the conditions specified under point 8.3, point 11.4, point 14.2, point 20.2, point 20.3, point 21.2 (d)(e) of the Programme are fulfilled;

k) Declaration to certify that the condition specified under point 13 of the Programme is fulfilled in the cases of an application for immunity from fines submission. 

5. Upon the request of the undertaking CPC shall acknowledge the receipt of the application by indication of the date and time of submission. This confirmation shall be made in writing by the CPC’s contact persons specified under point 2 of these rules.

6. CPC shall assess the applications for immunity from fines or reduction of fines (including the application for a period of time to complete the application with evidence) and the information and evidence enclosed relating to one and the same alleged cartel, in the consecutive order of their receipt.

7. In respect of the industrial, business or other legally protected secrets of the undertakings the applications and the evidence enclosed to them contain, Article 55 of LPC and the procedure regulated by the Rules enacted on the basis of Article 55 (4) of LPC shall apply correspondingly.

Oral applications

8. Subject to the CPC discretionary assessment, made on a case-by-case basis,, the Commission may also accept the application in oral form, including full application, application for a period of time to complete the application packet with data and evidence or a summary application for immunity from fines. 

8.1. The undertakings shall justify the need of submitting an application in oral form. 

8.2. The oral application shall contain at least the information specified under point 4.4 and be accompanied by all required evidence and the relevant declarations.

8.3. The contents of the oral application shall be recorded with an appropriate technical device and minuted on paper by the contact persons. The minutes shall be signed by the contact persons and the persons specified under point 4.3, and an explicit power of attorney shall be enclosed to it, if the application is submitted by a person explicitly authorized by the representative of the undertaking. 

8.4. The date and time of termination of the record shall be considered to be the date and time of submission of the oral application.

9. No access to the records of oral applications of the undertaking shall be granted before the Commission has issued its statement of objections to the parties. 

10. Oral applications may be exchanged between the Competition Authorities on the basis of Article 12 of Council Regulation No 1/2003
, only if the conditions specified to the Commission Notice on cooperation within the Network of Competition Authorities
 have been met and provided that the protection against disclosure of oral applications granted by the receiving Competition Authority is equivalent to the one conferred  by the transmitting Competition Authority. 
Fulfilment of the conditions and decision granting immunity form fines or reduction of fines

11. In its final decision on the case CPC shall make a final assessment of fulfilment by the undertakings of all conditions under Article 101 of LPC and the Programme and shall grant immunity from fines or reduction of fines, or reject the application of Article 101 of LPC.

ІІІ. SPECIFICITIES OF THE PROCEDURE FOR IMMUNITY FROM FINES
Application for immunity from fines

12. The application for immunity from fines in the meaning of Article 101 (1), point 1 of LPC shall be submitted in a form adopted by Decision of the Commission.

12.1. The application for immunity from fines shall contain at least the information specified under point 4.4 of these Rules, as well as the explicit confession of the undertaking of its involvement in secret cartel.

12.2. All evidence pursuant to point 4.4 (g) of these rules, certified by the persons specified under point 4.3., as well as the declarations under point 4.4 (i) and (k) of these Rules, signed by the persons specified under point 4.3. shall be enclosed to the application for immunity from fines.

12.3. The application for immunity from fines pursuant to Article 101 (1), point 1 may serve as grounds to initiate a proceedings in the meaning of Article 38 (1), point 4 of LPC.

13. The identity of the applicant for immunity from fines, respectively – the name of the undertaking it represents, shall be kept secret until the Commission issues the statement of objections to the parties. 
13.1.  When filing a request to the Administrative Court - Sofia for an authorization to carry out inspections, the application for immunity from fines comprising the identity of the applicant and, respectively, of the undertaking represented by the applicant, shall be provided if required by the Court, in a separate folder marked as comprising materials which are legally protected confidential information. The Court shall be alerted that the identity of the person, respectively, the name of the undertaking, should be kept secret pursuant to Article 38 (3) of LPC, including in case where the authorisation issued pursuant to Article 51 (6) of LPC is appealed. The request itself shall not contain the identity of the person and the undertaking represented by him. 

13.2. During the course of the proceedings until the CPC issues the statement of objections to the parties, the identity of the applicant for immunity from fines shall neither be indicated in the formal correspondence of the Commission, nor communicated orally. 

Period of time for the completion of the application for immunity from fines with information and evidence (so-called “marker”)

14. Notwithstanding the provisions of points 4.4., 8.2 and 12.2 of these Rules, subject to the CPC discretionary assessment, made on a case-by-case basis , the Commission may grant a period of time to the undertaking in order to complete the application for immunity from fines with the required information and evidence (so-called “marker”).

15. The assessment for granting a period of time shall be made by CPC where appropriate on the basis of an application submitted by the undertaking, where it shall duly justify the reasons which make the granting of a period of time necessary and the goals that it intends to attain during that period of time.

16. During that period of time the position of the undertaking in the consecutive order of submission of information and evidence to the Commission relating to the implementation of the Programme for the specific case, shall be preserved. If before the expiration of the set period of time the undertaking submits all information and evidence required for immunity from fines, they will be deemed to have been submitted on the date when the period of time (the marker) was granted.  

17. In order to be eligible for a marker, the undertaking shall provide the Commission with at least the information on:

17.1. the name, address and data on its registration;

17.2. reasons to apply for immunity from fines;

17.3. the participants in the alleged cartel;

17.4. the affected products or services;

17.5. the affected territories;

17.6. duration of the alleged cartel;

17.7. the nature of the alleged cartel conduct;

17.8. information on all its past or possible future applications for immunity from fines, in respect of the alleged cartel, to any other Competition Authority of EU Member State or the European Commission and/or other competition authorities outside the EU;

17.9. the reasons making it necessary to grant a period of time to complete the application.

Granting or refusal of conditional immunity from fines

18. After verifying that the information and evidence submitted with the application are sufficient to fulfill the conditions for immunity from fines specified in Article 101 (1), point 1 or point 2 of LPC and in the Programme, the CPC Chairperson shall grant conditional immunity from fines to the undertaking by written order. The undertaking shall be notified in writing about the order granting conditional immunity from fines.

19. If the evidence submitted are not sufficient for the undertaking to obtain immunity from fines or if it has been established that immunity from fines is no longer available, the CPC Chairperson shall by written order reject the application for immunity from fines. The undertaking shall be notified in writing about the order rejecting the application for immunity from fines. The undertaking may in this case either withdraw the evidence it provided, or request the Commission to consider its application as application for reduction of fines. Withdrawal of the evidence provided by the undertaking with the application for immunity from fines shall not prevent the Commission from the opportunity to use its powers under Article 46 of LPC in order to obtain such evidence. 

Final immunity from fines

20. The final immunity from fines shall be granted by CPC with the final decision adopted by the Commission at the end of the proceedings. The same decision shall also set the fines, which would otherwise have been imposed to the undertaking for infringement of Article 15 of LPC and/or Article 81 of TEC, calculated under the Methodology for setting fines under the Law on Protection of Competition. 

21. In case where, after conditional immunity from fines has been granted, before the end of the administrative procedure it is established that the undertaking applying for immunity from fines took steps to coerce another undertaking to join or remain in the cartel or that is has not met all conditions for immunity from fines, the CPC Chairperson shall by written order withdraw the conditional immunity from fines. The undertaking shall be immediately notified in writing about the order withdrawing the conditional immunity from fines.

22. If the conditional immunity from fines granted has been withdrawn due to the fact that before the end of the procedure it has been established that the conditions for immunity from fines have not been fulfilled by the undertaking, it will not benefit from any other favourable treatment under the Programme for immunity from fines or reduction of the fines in the same proceedings.

ІV. SPECIFICITIES OF THE PROCEDURE FOR REDUCTION OF FINES

23. If during the preliminary examination of the application it has been established that the evidence submitted by the undertaking are of “significant importance to prove the infringement” within the meaning of the Programme and that the undertaking has fulfilled the other conditions for reduction of fines, the CPC Chairperson shall by written order grant the undertaking conditional reduction of fines. The undertaking shall be notified in writing of the order of the CPC Chairperson to grant conditional reduction of fines, reflecting the intention to apply reduction of fines in the final decision on the case. Such confirmation shall be delivered as early as possible but in any case not later than the date on which a statement of objection is notified to the parties. 

24. If during the preliminary examination of the application it has been established that the evidence submitted by the undertaking are not of “significant importance to prove the infringement” within the meaning of the Programme and/or that the undertaking has not fulfilled any of the other conditions for reduction of fines, the CPC Chairperson shall by written order establish that the undertaking has not met the conditions for reduction of fines. The undertaking shall be notified in writing of the order of the CPC Chairperson. Such notification shall be made as early as possible but in any case not later than the date on which a statement of objection is notified to the parties

25. The final reduction of the fines and its amount shall be determined by the CPC in the final decision in the procedure. The reduction shall be applied to the amount of the fines, which would have been imposed on the undertaking for its infringement of Article 15 of LPC and/or Article 81 of TEC, calculated pursuant to the Methodology for setting fines under the Law on Protection of Competition and taking into account the exception provided under point 19 of the CPC Programme for immunity from fines or reduction of fines. 

26. If it has been established that one or more conditions for reduction of fines have not been met, the undertaking will not benefit from any other favourable treatment under the Programme for immunity from fines or reduction of fines in the same proceedings.

V. SPECIFICITIES OF THE PROCEDURE FOR SUBMITTING A SUMMARY APPLICATION FOR IMMUNITY FROM FINES 

27. In the cases of secret cartels, where Article 81 of TEC is applicable and where the European Commission is “particularly well-placed to investigate the case” in line with § 14 of the Commission Notice on cooperation within the Network of Competition Authorities 
, undertakings which have submitted or are in the process of submitting an application for immunity from fines or reduction of fines to the European Commission, may also submit to CPC a summary application for immunity from fines if they consider that CPC may be also “well-placed to investigate the case” in accordance with the criteria specified in the Commission Notice on cooperation within the Network of Competition Authorities.

27.1. If undertakings wish to submit a summary application in oral form, CPC will consider such an application as justified within the meaning of т .8.1 of these Rules.

28. The summary application shall contain the following information:

28.1 the name, address and data on the registration of the person, submitting the short form application for immunity from fines;

28.2. the other participants in the alleged cartel;

28.3. the affected products or services;

28.4. the affected territories;

28.5. cartel duration;

28.6. the nature of the alleged cartel conduct; 

28.7. the EU Member States, where it is possible to find the evidence; 

28.8. information on other past or possible future applications for immunity from fines of that undertaking, in respect of the alleged cartel.

29. If CPC, after having received a summary application, requests additional information, including, but not only the information necessary to form its opinion on the case allocation between the National Competition Authorities, the undertaking shall be obliged to submit such information immediately. 

30. After having received the summary application, CPC shall confirm its receipt to the undertaking in writing and shall indicate whether the undertaking has been the first applicant for immunity from fines to the Commission, concerning the specific cartel. The confirmation shall be made on the grounds of a written order issued by the CPC Chairperson.

31. The summary application for immunity from fines shall not constitute grounds for CPC to initiate proceedings within the meaning of Article 38 (1), point 4 of LPC.
32. If CPC decides to investigate the case, it shall grant the undertaking a time period to submit all evidence and information required for granting immunity from fines. If the undertaking provides such information and evidence within the set period, they shall be considered submitted on the date of submission of the summary application. Following the completion with the required information and evidence, the application shall serve as grounds to initiate proceedings in the meaning of Article 38 (1), point 4 of LPC.

33. The summary applications shall be considered applications in the meaning of Article 41 (1) of the Commission Notice on cooperation within the Network of Competition Authorities.
VІ. SUPPLEMENTARY PROVISIONS 


34. 
These Rules shall be duly amended and supplemented with provisions reflecting the most recent developments of anticartel law enforcement aiming at strenghtening the Programme for immunity from fines and reduction of fines and the Rules on  its application effectiveness for the achievement the goals the Programme and the Law. 
3. Adopts “Application for immunity from fines and/or for reduction of fines” form and “Guidance on the application for immunity from fines or for reduction of  fines form”, with the following texts:
Application 

for 

..............................................................................

 (Immunity from fines and/or 

for Reduction of fines)









To: 
…………………………










…………………………

Application

By
…………………………………………………………………………………....
………………………………………………………………………………........


 (Identification of the undertaking and the person submitting the application, on behalf of the undertaking – representative of  the undertaking or an attorney)

I would like to request the Commission on Protection of Competition to accept and assess this application for............................. on the basis of...................... for a committed infringement of Article 15 of this Law and/or of Article 81 of the Treaty establishing the European Community manifested in an involvement in secret cartel. 

Contents of the application:

1. Explicit confession of the undertaking of its involvement in the secret cartel

2. Information: 

2.1. The name, address and data on the registration of the undertaking submitting an application for immunity from fines and participating in the alleged cartel;

2.2. The names and the position they are holding or have held, or the capacity in which the natural persons who has been involved in the cartel’s activity on behalf of the undertaking;
2.3. The name, address and data on the registration, if known, of other undertakings participating in the alleged cartel;

2.4. The names and the positions they are holding or have held, or the capacity, in which the natural persons participated in the cartel activity on behalf of other participants;

2.5. Detailed description of the alleged cartel, including:

А) its aims, activities, functioning and participants;

B) the nature of the alleged cartel conduct

C) the affected products and/or services;

D) the affected territory (-ies);

E) an assessment of the market volumes affected by the alleged cartel;

F) the cartel duration

G) the dates, locations, nature of the cartel contacts, contents of the contacts, persons participating in contacts between members of the alleged cartel, 

2.6. Information on all other previous or possible future leniency applications submitted to any other Competition Authority (within or outside the EU) in respect of the alleged cartel. 

2.7. All relevant explanations on the evidence submitted with the application.

3. Enclosure: required evidence and declarations

3.1. Detailed list of the enclosed evidence

3.2. Evidence for the organisation and activity of the alleged cartel in the possession of the undertaking or under its control shall be enclosed (especially any evidence contemporaneous to the time when the infringement was committed);

3.3. Declarations certifying that the relevant conditions under point 8.3., p. 11.4., p 14.2., p. 20.2., p. 20.3., p. 21.2 (d) and (e) of the Programme are fulfilled, as well as that  the condition under point 13 of the Programme is fulfilled in cases of submitting an application for immunity from fines, shall be enclosed.

4. Power of attorney of the person authorized to represent the undertaking 

5. Other 

6. Confirmation of the receipt of the application

The applicant may indicate that it would like to receieve from CPC a confirmation of the receipt of the application indicating the date and time of its submission. 

Town: ………………….    …………………………………….

Date: ………………..   (name of the person representing the undertaking)






 (name of the person empowered)






 …………………………………….






 (signature)






 (seal)

Guidance on the Application for immunity from fines and/ or reduction of fines form

The application shall be submitted in Bulgarian language. 

The application shall satisfy the requirements of point 4 of the Rules on the application of the Programme for immunity from fines or reduction of fines (hereinafter referred to as the “Rules”) and shall be submitted to the Commission on protection of competition. 

The name of the undertaking submitting the application shall be specified as applicant. 

The undertaking shall indicate its specific request – for immunity from fines or for reduction of  fines and the appropriate legal basis for applying for immunity from fines or for reduction of fines – Article 101 (1), point 1 of LPC, Article 101 (1), and point 2 of LPC or Article 101 (3) of LPC.

The application for immunity from fines pursuant to Article 101 (1), point 1 of LPC may serve as grounds to initiate proceedings for infringement of Article 15 of LPC and/or of Article 81 of the Treaty establishing the European Community in accordance with Article 38 (1), point 4 of LPC. In this case on the strength of Article 38 (3) of LPC the identity of the applicant shall be kept secret.

The application for immunity from fines or reduction of fines may be also submitted in oral form under point 8 of the Rules in line with the CPC discretionary assessment, made on a case-by-case basis. In this case the application and the information pursuant to point 1, point 2 and possibly point 5 and point 6 of the contents of the application form shall be submitted in oral form. The information shall be recorded by the contact persons with an appropriate technical device and shall be minuted on paper by them. The minutes shall be signed by the contact persons and the persons specified under point 4.3 of the Rules. Regardless of the oral form of the information submitted, the undertaking shall be obliged to produce on paper a list of the documentary evidence, the evidence themselves, the declarations and the power of attorney, in line with the requirement under point 3 and point 4 of the contents of the application form.

Explanations of the application contents:

To point 1:

1. The undertaking may be granted immunity from fines or reduction of the amount of the fines, which would have been imposed for its involvement in secret cartel, only if it encloses to its application an explicit confession of its involvement in the alleged secret cartel in accordance with point 4.4.(а) of the Rules. 

To point 2:

2.1. The contents of the information provided by the undertaking under this part of the application form shall meet the requirements of point 4.4 (b), (c), (d), (e), (f), (h) of the Rules. 

2.2. In the case of application for immunity from fines pursuant to Article 101 (1), point 1 of LPC the information submitted, corroborated with the evidence enclosed pursuant to point 3 of the application form shall be such as to allow the Commission to carry out inspection and represent one of the conditions for granting immunity from fines. 

2.3. In the case of application for immunity from fines on the basis of Article 101 (1), point 2 of LPC the information submitted, corroborated with the evidence enclosed pursuant to point 3 of the application form, shall be such as to allow the Commission to prove the infringement and represent one of the conditions to grant immunity from fines.

2.4. In case of application for immunity from fines on the basis of Article 101 (3) of LPC the information submitted, corroborated with the evidence enclosed pursuant to point 3 of the application form, shall be such as to be of ‘significant importance’ for the Commission to prove the infringement and represent one of the conditions for reduction of fines.

2.5. The information shall be produced in a written form and shall contain data on any of the items specified. 

To point 3:

3.1. With the purpose of the exact identification of the application for immunity/ reduction of fines, the applicant shall provide a list of the documents (evidence) enclosed, indicated in a consecutive order, as well as the number of pages for each document and the total number of pages of all documents enclosed. All documents enclosed shall be duly certified, signed and sealed.

3.2. The undertaking shall provide, together with its application, all evidence concerning the alleged cartel in its possession, in line with the requirement of point 4.4. (g) of the Rules.

3.3. The undertaking shall certify by declarations that the relevant conditions under point 8.3., p. 11.4., p. 14.2., p. 20.2., p. 20.3, point 21.2 (d) and (e) of the Programme are fulfilled and that the condition under point 13 of the Programme is fulfilled – when submitting an application for immunity from fines.

To point 4:

4. According to point 4.3 of the Rules, the application shall be submitted on behalf of the undertaking and shall be signed either by the representative of the undertaking or any person explicitly authorised by the latter. In the second case, the undertaking shall enclose to the application its power of attorney. 

To point 5:

5.1. Under this item the undertaking may submit any other information and explanations which it considers to be relevant to the submission and to the contents of its application for immunity from fines or reduction of fines. 

5.2. Besides, the undertaking may at its own decision define alternative applications pursuant to Article 101 of LPC, such as:

· In case an application for immunity from fines pursuant to Article 101 (1), point 1 of LPC is inapplicable, the application may be assessed by the Commission as application for immunity from fines pursuant to Article 101, Article 1, point 2 of LPC and/or

· In case the immunity from fines is inapplicable, its application may be assessed by the Commission as application for reduction of fines on the basis of Article 101 (3) of LPC. 

If the undertaking has no such information or is not willing to define such applications, point 5 shall not be filled in.

To point 6:

6. Point 6 of the application form shall be filled in only if the applicant is willing to obtain by CPC a confirmation of the receipt of the application on the strength of point 5 of the Rules on the application of the Programme. 

The application form shall be signed and sealed by the person submitting it, the person representing the undertaking or a person empowered by the latter.

The place and the date of signature and seal shall be also specified. 

In line with point 2.2 of the Rules, the entire information and evidence concerning the application of Article 101 of LPC, as well as the contents of the oral statements held in this connection with the undertakings, fall within the range of the CPC servants’ duty of professional secret  pursuant to Article 11 of LPC. 

4. Adopts “Application for a period of time for the completion of the application for immunity from fines with information and evidence ” form, “Guidance on the application for a period of time for the completion of the application for immunity from fines with information and evidence form”, “Summary application for immunity from fines” form and “Guidance on the summary application form for immunity from fines form”, with the following texts:

Application 

for a period of time for the completion of the application for immunity from fines with information and evidence 

(Marker Application)









To: 
…………………………










…………………………

Application

By
…………………………………………………………………………………...
………………………………………………………………………………......


 (Identification of the undertaking and the person submitting the application, on behalf of the undertaking – representative of the undertaking or an attorney)

I would like to request the Commission on Protection of Competition to accept this application for granting a time period to complete the application for immunity from fines for for infringment of Article 15 of this Law and/or of Article 81 of the Treaty establishing the European Community, manifested in an involvement in secret cartel with the required information and evidence pursuant to point 14 of the Rules on the application of the Programme for immunity from fines or reduction of fines. 

Contents of the application:

1. The reasons making necessary the granting of a period of time for completion of the application for immunity from fines with information and evidence 
2. The goals which the undertaking will attain during the period granted for completion of the application for immunity with information and evidence 
3. Information 

3.1 the name, address, and data on  registration;

3.2. the reasons for submitting an application for immunity from fines;

3.3. the participants in the alleged cartel;

3.4. the affected products or services;

3.5. the affected territories;

3.6. the duration of the alleged cartel;

3.7. the nature of the alleged cartel conduct;

3.8. Information on all its past or possible future applications for immunity from fines in respect of the alleged cartel to any other Competition Authority of EU Member State or the European Commission and/or other Competition Authorities outside the EU;

4. Power of attorney of the person empowered to represent the undertaking 

Town: ………………….    …………………………………….

Date: ………………..   (name of the person representing the undertaking)






 (name of the person empowered)






 …………………………………….






 (Signature)






 (Seal)

Guidance on the Application 

 for a period of time for the completion of the application for immunity from fines with information and evidence form (Marker Application)

Subject to the CPC discretionary assessment, made on a case-by-case basis, the CPC may set a time period for an undertaking in order to complete its application for immunity from fines with the required information and evidence. 

If before expiration of the set period of time the undertaking submits all information and evidence required for immunity from fines they will be deemed to have been submitted on the date when the time period for the completion of the application was granted. . This date shall also define the consecutive order of submission of the information and evidence to the Commission in respect of the application of the Programme to the relevant proceedings. 

Upon the expiration of the period set to complete the application for immunity from fines with information and evidence or if possible, prior to its expiration, the undertaking shall be obliged to provide:

1. A list of all evidence, for  which  gathering the Commission has granted a time period, as well as 

2. The full application (after the form) for immunity from fines, including the required declarations. 

If the undertaking fails to perform this duty, it will loose its place in the order for the submission of information and evidence to the Commission in relation to the application of on the Programme to the relevant proceedings. 

To point 1:

The undertaking shall duly justify the reasons necessitating the granting of such period of time.

To point 2:

The undertaking shall describe the goals it intends to attain during the set time period, by providing the Commission with a detailed list of the evidence which, at its own decision, might serve as grounds for immunity from fines to be granted and which it intends to gather during the set period. The undertaking shall also indicate the approximate time envisaged for the gathering of each individual piece of evidence as well as for all the indicated evidence. The timeframe set at the undertaking`s own decision is an indicative one and may not in any way bind CPC when taking its decision on the determination of the time period, if such one is granted.

To point 3:

The undertaking shall provide information according to the requirements of point 17 of the Rules for the application of the Programme form immunity from fines or reduction of fines. 

To point 4:

According to point 4.3 of the Rules, each application shall be submitted on behalf of the undertaking and shall be signed either by a representative of the undertaking or by any person explicitly authorised by the latter. In the second case, the undertaking shall enclose to its application a power of attorney. 

The application shall be signed and sealed by the person submitting it, the person representing the undertaking or a person empowered by the latter.

The place and the date of signature and seal shall be also specified. 

. In line with point 2.2 of the Rules, the entire information and evidence concerning the application of Article 101 of LPC, as well as the contents of the oral statements held in this connection with the undertakings, fall within the range of the CPC servants’ duty of professional secret  pursuant to Article 11 of LPC. 

Summary application for immunity from fines









To: 
…………………………










…………………………

Application

By
…………………………………………………………………………………...
………………………………………………………………………………......


 (Identification of the undertaking and the person submitting the application, on behalf of the undertaking – representative of the undertaking or an attorney)

I would like to request the Commission on Protection of Competition to accept and assess this summary application for immunity from fines pursuant to Article 101 (1) of LPC for infringement of Article 15 of LPC and of Article 81 of the Treaty establishing the European Community, manifested in an involvement in secret cartel. 

Contents of the application:

1. Information:

1.1. the name and address of the applicant, data on the registration;

1.2. the other participants in the alleged cartel;

1.3. the affected products or services;

1.4. the affected territories;

1.5. cartel duration;

1.6. the nature of the alleged cartel conduct; 

1.7. the EU Member States, where it is most likely for the evidence to be located; 

1.8. Information on other past or possible future applications for immunity from fines of that undertaking, in respect of the alleged cartel.

2. Power of attorney of the person empowered to represent the undertaking 

Town: ………………….    …………………………………….

Date: ………………..   (name of the person representing the undertaking)






(name of the person empowered)

Guidance on the Summary Application for 

immunity from fines form

According to point 25 of the Programme on immunity from fines or reduction of fines, the undertakings which have submitted or submit to the European Commission an application for immunity from fines or reduction of fines for infringment of Article 81 TEC, may also submit to CPC a summary application for immunity from fines. 
The Commission shall confirm to the undertaking the receipt of the application and whether the undertaking has been the first one to submit an application for immunity from fines to the Commission in respect of the alleged cartel.

The summary application for immunity from fines does not constitute grounds for CPC to initiate proceedings within the meaning of Article 38 (1), point 4 of LPC. 
To point 1:

The undertaking shall provide information in accordance with the requirements of point 28 of the Rules.

To point 2 

According to point 4.3 of the Rules, each application shall be submitted on behalf of the undertaking and shall be signed either by a representative of the undertaking or by any person explicitly authorised by the latter. In the second case, the undertaking shall enclose to its application its power of attorney. 

The information and evidence provided to the CPC by undertakings which have submitted an application, or a summary applications for immunity from fines, may be exchanged within the European Competition Network by observing the terms and conditions to ensure the interests of the affected persons specified in § 40 and § 41 of the Commission Notice on cooperation within the Network of Competition Authorities
. 

In line with point 2.2 of the Rules, the entire information and evidence concerning the application of Article 101 of LPC, as well as the contents of the oral statements held in this connection with the undertakings, fall within the range of the CPC servants’ duty of professional secret  pursuant to Article 11 of LPC. 
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